STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TRUVAN JEFFERY MAYFI ELD,
Petitioner,
Case No. 03-3149

VS.

KARL' S HABERDASHERY COF FLORI DA,
I NC. ,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER OF DI SM SSAL

Thi s cause cane on for consideration pursuant to the Order
to Show Cause entered herein on Cctober 10, 2003. Because this
Recommended Order addresses a jurisdictional issue, a
"Prelimnary Statenent” is dispensed with, and all background
information is incorporated as part of the Findings of Fact.

APPEARANCES

For Petitioner: No appearance

For Respondent: Robert G Riegel, Jr., Esquire
Ryan R Fuller, Esquire
Cof f man, Col eman, Andrews & G ogan, P.A
Post O fice Box 40089
Jacksonville, Florida 32203

STATEMENT OF THE | SSUE

Whet her the Division of Administrative Hearings has

jurisdiction to hear this cause, alleging that Respondent



Enpl oyer has comm tted an unl awful enploynment practice agai nst
Petitioner.

FI NDI NGS COF FACT

1. Following a July 28, 2003, "Notice of Determ nation: No
Jurisdiction,” by the Florida Conm ssion on Hunman Rel ati ons,
Petitioner filed a Petition for Relief as nore fully described
below. On or about Septenber 3, 2003, the matter was referred
to the Division of Adm nistrative Hearings.

2. It appearing on the face of the referral package that
Respondent did not regularly enploy 15 persons and that
t heref ore Respondent did not qualify as an "enpl oyer" under
Chapter 760, Florida Statutes, a Septenber 12, 2003, O der was
entered scheduling a tel ephonic hearing for Cctober 1, 2003, and
permtting the filing of any docunents in support of the
parties' respective positions.

3. Respondent's "Submnm ssion of Materials in Support of
Di sm ssal of Petition and Supporting Menorandum of Law' was
served by United States Mail on Septenber 25, 2003. It
contained a prayer for dism ssal. Pursuant to Rule 28-106. 204,
Florida Adm nistrative Code, Petitioner was entitled to respond
in witing by Cctober 6, 2003. Petitioner did not respond.

4. Respondent's "Supplenental Mdtion to D smss for Lack
of Jurisdiction” was served upon Petitioner by hand-delivery, by

United States Mail, and by "e-mail" on Septenber 26, 2003. Per



Rul e, Petitioner was entitled to file a witten response by
Oct ober 8, 2003. Petitioner did not respond.

5. A Corrected Order entered Septenber 26, 2003, permtted
the parties until Cctober 7, 2003, to submt any docunments
tending to support or refute jurisdiction by the D vision of
Admi ni strative Hearings over this cause. This Order also
reschedul ed the tel ephonic hearing for Cctober 9, 2003.

6. Petitioner filed nothing in response to either the
Septenber 12, 2003, Order or the Septenber 26, 2003, Corrected
O der.

7. At the Cctober 9, 2003, tel ephonic conference call,
Respondent appeared through counsel. The opening of hearing was
del ayed five m nutes, but Petitioner did not appear.

Thereafter, oral argument upon all Motions proceeded w t hout
Petitioner. Petitioner still had not called in to the neet-ne
t el ephone nunber after 15 minutes, and the tel ephonic hearing
was concl uded.

8. In an abundance of caution, an Order to Show Cause was
entered on Cctober 10, 2003, giving Petitioner 10 days in which
to show cause, in witing, filed with the Division, why this
cause should not be dismssed for |lack of jurisdiction.
Petitioner has fil ed nothing.

9. Therefore, Respondent's docunentation, including but

not limted to: Respondent's accountants’ affidavits and its



payrol |l journals, unenploynent tax returns, and a payrol
schedul e, may be presuned true and accurate.

10. Al the docunentation supports a finding that
Respondent never enployed nore than 14 people for any one week
in the year 2001 and enpl oyed 15 or nore enpl oyees for only one
week (Decenber 21-28, 2002) in the year 2002.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction to determne the issue of its jurisdiction,
pursuant to Section 120.57(1) and Chapter 760, Florida Statutes.

12. The undersigned is without final order authority in
this type of proceeding. Accordingly, the pending Mtions have
been treated as a single Mdtion for a Recomended O der of
Di sm ssal .

13. Because Respondent has not enployed 15 or nore
enpl oyees for each working day in each of 20 or nore cal endar
weeks in the current or preceding cal endar year, Respondent does
not qualify as an "enployer," as defined by Section 760.02(7),

Florida Statutes. See Muwusa v. Lauda Air Luftfahrt, A G, 258

F. Supp. 2d 1329 (S.D. Fla. 2003), citing Scelta v. Delicatessen

Support Services, Inc., 57 F. Supp. 2d 1327 (MD. Fla. 1999) and

Regency Towers Omers Ass'n. Inc., v. Pettigrew, 436 So. 2d. 266

(Fla. 1st DCA 1983). See also Singletary v. Photo Plus, Inc.,




DOAH Case No. 01-3846 (RO March 29, 2002; FO Septenber 5, 2002).
Therefore, this cause should be dism ssed for that reason.

14. Additionally, Petitioner's failure to respond to the
Cct ober 10, 2003, Order to Show Cause by stating a reason why
the Petition for Relief should not be dism ssed for | ack of
jurisdiction based on "enpl oyer” status equates to a voluntary
di sm ssal of the Petition for Relief, just as the Petitioner's
failure to respond to an Order to Show Cause addressing a | ack
of jurisdiction based on untineliness of the charge of

discrimnation did, in Kenny v. Florida Departnent of

Corrections, DOAH Case No. 01-4016 (Recommended Order January 3,

2002; FCHR Case No. 02-0020: Final Oder June 3, 2002). Here,
as in that case, the Oder to Show Cause addressed basic
threshold jurisdictional issues, and this cause should be

di sm ssed upon the sane reasoni ng.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMENDED t hat the Fl orida Comm ssion on Human Rel ati ons
enter a final order dism ssing this cause for |ack of

jurisdiction.



DONE AND ENTERED t his 30th day of October, 2003, in

Tal | ahassee, Leon County, Flori da.

fif Pl

ELLA JANE P. DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of October, 2003.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ceci| Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Truman Jeffery Mayfield
902 Phillips Street
Jacksonville, Florida 32207

Robert G Riegel, Jr., Esquire

Ryan R Fuller, Esquire

Cof f man, Col eman, Andrews & G ogan, P.A
Post O fice Box 40089

Jacksonville, Florida 32203



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.



